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 1.  TIME:  8:30   CASE#: MSC15-01523 
CASE NAME: SAMAYOA VS. TARGET 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY TARGET CORPORATION 
* TENTATIVE RULING: * 
 
            Defendant Target Corporation’s Motion for Summary Judgment is denied.  Defendant 
failed to meet its burden of establishing it is entitled to judgment as a matter of law. 
 

A. Standard of Review 
 

            First, and generally, “from commencement to conclusion, the party moving for 
summary judgment bears the burden of persuasion that there is no triable issue of material 
fact and that he is entitled to judgment as a matter of law.”  (Aguilar v. Atlantic Richfield Co. 
(2001) 25 Cal.4th 826, 850.)  “A defendant bears the burden of persuasion that ‘one or more 
elements of’ the ‘cause of action’ in question ‘cannot be established,’ or that ‘there is a complete 
defense’ thereto. (Id., § 437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 
826, 850.)   
  

B. Issues Raises by the Pleadings 
 

 “In order to establish liability on a negligence theory, a plaintiff must prove duty, breach, 
causation and damages. (Rest.2d Torts, § 281; [Citation.]   A plaintiff meets the causation 
element by showing that (1) the defendant's breach of its duty to exercise ordinary care was a 
substantial factor in bringing about plaintiff's harm, and (2) there is no rule of law relieving the 
defendant of liability. [Citation.]  These are factual questions for the jury to decide, except in 
cases in which the facts as to causation are undisputed. [Citation.]”  (Ortega v. Kmart Corp. 
(2001) 26 Cal.4th 1200, 1205.) 
 
 In a premises liability and negligence action, it is well established in California that 
although a store owner is not an insurer of the safety of its patrons, the owner does owe them a 
duty to exercise reasonable care in keeping the premises reasonably safe. (Ortega v. Kmart 
Corp. (2001) 26 Cal.4th 1200, 1205.) 
    
 A plaintiff suing for premises liability and negligence, based on the failure to correct a 
dangerous condition to prove the shop owner’s negligence, has the burden of proving that the 
owner had actual or constructive knowledge of a dangerous condition in time to correct it, or that 
the owner was able by the exercise of ordinary care to discover the condition.  (Ortega, supra, 
at p. 1206.) 
 

C. Defendant’s Initial Burden of Production 
 

 Applying these principles to a summary judgment motion, a defendant may meet its 
initial summary judgment burden if it shows it had no actual or constructive knowledge of the 
dangerous condition, or if it shows that the plaintiff does not possess, and cannot reasonably 
obtain this evidence. Whether the store owner had constructive knowledge of the existence of 
the dangerous condition is a question of fact for the jury.  (Moore v. Wal-Mart Stores, Inc. (2003) 
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111 Cal.App.4th 472, 479.)  However, if the evidence does not support a reasonable inference 
that the hazard existed long enough to be discovered in the exercise of reasonable care, the 
issue of notice may be resolved as a matter of law. (Ortega, supra, at p. 1207.) 
 
  Here, Defendant presented evidence showing Plaintiff cannot provide any affirmative 
evidence that Target had actual knowledge of the alleged dangerous condition. Plaintiff testified 
that she does not know how long the liquid was on the floor or heard anyone say they knew of 
the spill before she fell.  (UMF 22, 23.)  Plaintiff did not see the liquid on the floor before her fall.  
(UMF 18.) Mike Kong, Executive Team Leader—Operations at the time, testified that no Target 
employee was aware of the liquid prior to Plaintiff’s fall.  (UMF 24.)   
 
 With respect to the constructive knowledge element, a plaintiff can demonstrate the store 
owner had constructive knowledge of the dangerous condition by showing that the site had not 
been inspected within a reasonable period of time. (Ortega v. Kmart Corp., supra, 26 Cal.4th at 
p. 1212.)  A defendant moving for summary judgment may satisfy this burden by affirmatively 
showing that it (or its agent) conducted regular reasonable inspections of the area where the 
plaintiff was injured and/or that the plaintiff has no evidence the defendant did not conduct 
reasonable inspections. If this showing is made, the burden then shifts to the plaintiff to show a 
triable issue of fact on these issues. 
 
 Here, Target presented evidence that evidence that its employees were trained by policy 
to look for and remove any dangerous conditions on the store’s floor.  As the employees 
completed their assigned tasks, they continually searched for and removed hazards. (UMF 15, 
Decl. of Mike Kong, ¶4.)  Ms. Nekoda Mattox, a Target employee, can be seen on the 
surveillance video performing job duties in the area no less than seven times in the 
approximately twelve minutes prior to the incident, including not more than 28 seconds before 
Plaintiff fell. (UMF 13 and 14.) At no time in any of her multiple passes through the areas did she 
observe any liquid on the floor where Plaintiff fell. (UMF 16.) She declares, “As part of my 
training, I am aware that spills and clutter on the floor can be a slip or trip hazard, not only for 
our Guests, but also for Team Members. For this reason, I was constantly on the lookout for 
hazardous conditions.”  (Mattox Decl., 2:11-13.)   
 
 Additionally, Defendant presented video surveillance evidence, from which Target’s 
employee, Mike Kong, infers a customer passing directly over the area where Plaintiff fell a 
mere 28 seconds prior to the incident, spilled a substance from the cup spotted in the cart. 
(UMF 5-10.)  The video surveillance shows that Plaintiff’s fall occurred at 1:08:18 p.m. (UMF 
11.) According to Defendant, the video makes clear that Target did not have an opportunity to 
inspect and remedy the spill.    
 
 Target has met its initial burden of production of making a prima facie showing that there 
is no triable issue of fact as to actual or constructive knowledge of the dangerous condition. 
 

D. Plaintiff’s Burden to Raise a Triable Issue of Fact 
 
  If the moving party carries its initial burden, the burden shifts to the opposing party to 
make a prima facie showing that a triable issue of material fact exists. (Aguilar v. Atlantic 
Richfield Co., supra, 25 C4th at 850.) “There is a triable issue of material fact if, and only if, the 
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evidence would allow a reasonable trier of fact to find the underlying fact in favor of the party 
opposing the motion in accordance with the applicable standard of proof.” (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.  
 
 Plaintiff may carry her burden by raising an inference that the hazardous condition 
existed long enough for the Target to have discovered it, if exercising reasonable care, it would 
have learned of it. (Howard v. Omni Hotels Management Corp. (2012) 203 Cal.App.4th 403, 
431.)  Circumstantial evidence of a property owner's failure to inspect the premises before an 
accident is sufficient to infer the risk existed long enough for the property owner, in the exercise 
of due care, to have discovered and removed it. In other words, a property owner's failure to 
reasonably inspect can be used to infer constructive knowledge of the dangerous condition, 
providing a causal link between the accident and the time period between inspections.  (Zipusch 
v. LA Workout, Inc. (2007) 155 Cal.App.4th 1281, 1293.)     
 
 Here, Plaintiff has no direct evidence of how long the orange, sticky substance was on 
the floor.  (UMF 22 and 23.) Whether a dangerous condition existed long enough for a 
reasonably prudent person to have discovered it is ordinarily a question of fact for the jury. 
(Ortega, supra, 26 Cal.4th at p. 1207.)   Here, Target presented evidence that Target’s 
employees continually searched for, and indeed were trained by policy to look for, and remove 
any dangerous conditions on the ground. (UMF 15, Decl. of Mike Kong, ¶4.)  Ms. Mattox can 
also be seen on the video performing job duties in the area no less than seven times in the 
approximately twelve minutes prior to the incident. (UMF 13 and 14.)  At no time in any of her 
multiple passes through the areas did she observe any liquid on the floor where Plaintiff fell.  
(UMF 16.) 
 
 However, Plaintiff disputes the fact that Ms. Mattox was conducting a reasonable 
inspection of the area.  Although Target presents evidence that every employee was required to 
inspect for spills as part of their job duties, Plaintiff disputes this fact because nowhere in 
Target’s surveillance video can Ms. Mattox be seen looking down at the floor. Mattox is seen in 
the video 15 feet away from the spill site and she appears to be focused on her tasks, rather 
than inspecting the floors. (Plaintiff’s Dispute of UMF 13 and 14.)  
     
 The Supreme Court in Ortega, affirmed a judgment in the plaintiff’s favor, where the 
plaintiff slipped on a puddle of milk. In Ortega, Defendant Kmart asserted that its employees 
were trained to look for and clean up any spills or other hazards, but keep no maintenance 
records. (Ortega v. Kmart Corp. (2001) 26 Cal.4th 1200, 1204 [114 Cal.Rptr.2d 470, 36 P.3d 
11].)  Similarly, Target maintains that its “policies and procedures include the directive that each 
employee observe the floors in the course of their job duties to investigate if there were any 
spills or other debris on the floor.”  (Mike Kong Decl., ¶4.)  However, like Kmart, Target 
presented no evidence that it kept written records or verification of inspections.  Employee 
compliance with training cannot be clearly established as Target presented no cleaning or 
inspection log.  Nor does it present evidence of a set schedule for floor inspections.   
 
 “A store owner exercises reasonable care when it regularly inspects the premises and 
the required level of care corresponds to the risks involved.” (Howe v. Seven Forty Two Co., Inc. 
(2010) 189 Cal.App.4th 1155, 116.)  Target had a café where it sold beverages near the high 
traffic area where Plaintiff fell.  Here, there are questions of fact as to whether Target regularly 
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“inspected” the floor area where Plaintiff fell and whether the “constant lookout for spills” met the 
required level of care in this area. Thus, there is a question of fact whether Target had 
constructive knowledge of the dangerous condition in time to correct the defect.   
          
               The issue of whether Target procedures were followed is a question of fact 
entitled to full evidentiary hearing.  (PUMF #32.) Therefore, Target’s motion for summary 
judgment is denied.  
 
                Defendant presented evidence on a second theory of non-liability—a customer spilled 
the substance only 28 seconds before the Plaintiff slipped in the area.  Thus, Defendant had no 
notice in time to make any corrections.  As evidence, Target submitted both the surveillance 
video and its employee, Executive Team Leader—Operations Mr. Kong’s interpretation of the 
video. From viewing the images, Mr. Kong concluded the customer spilled the substance.  He 
states that after leaving the check-out stand, “the customer looks down, places her hand in the 
cart where the cup is located and make wiping motion over her pant and/or shoe.”  (Kong Decl., 
¶14) However, the surveillance video does not clearly show this and reasonable minds may 
differ on the interpretation. 
 
 
Defendant’s Request for Judicial Notice 
 
 The court takes judicial notice of the existence of Plaintiff’s Complaint, filed on August 
24, 2015, but not the truth of matters asserted therein. 
 
Plaintiff’s Oversized Brief  
 
 The court notes Plaintiff’s Memorandum of Points and Authorities exceeded the page 
limit, pursuant to Cal. Rules of Court, Rule 3.1113. While the court considered the brief in its 
entirety, Plaintiff is admonished to comply with the CRC and local rules in future filings. 
 

 

 2.  TIME:  9:00   CASE#: MSC13-01909 
CASE NAME: BAJWA VS. ROBERT HALF INTERNATIONAL 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH COURT ORDER 
FILED BY ROBERT HALF INTERNATIONAL, INC., et al. 
* TENTATIVE RULING: * 
 
Appear. 
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 3.  TIME:  9:00   CASE#: MSC13-01909 
CASE NAME: BAJWA VS. ROBERT HALF INTERNATIONAL 
HEARING ON MOTION FOR SANCTIONS AND TO EXCLUDE EVIDENCE 
FILED BY ROBERT HALF INTERNATIONAL, INC., et al. 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 4.  TIME:  9:00   CASE#: MSC14-01714 
CASE NAME: FIGUEROA VS. GGC 
HEARING ON MOTION FOR AN ORDER TO COMPEL DEPOSITION 
FILED BY JONATHAN FIGUEROA 
* TENTATIVE RULING: * 
 
Vacated per fax. 
 

  

 5.  TIME:  9:00   CASE#: MSC14-01714 
CASE NAME: FIGUEROA VS. GGC 
HEARING ON MOTION FOR AN ORDER TO COMPEL FURTHER RESPONSES 
FILED BY JONATHAN FIGUEROA 
* TENTATIVE RULING: * 
 
Vacated per fax. 
 

  

 6.  TIME:  9:00   CASE#: MSC15-00913 
CASE NAME: DIANE GRINDLE VS. LAW OFFICE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 7.  TIME:  9:00   CASE#: MSC15-00913 
CASE NAME: DIANE GRINDLE VS. LAW OFFICE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
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 8.  TIME:  9:00   CASE#: MSC15-02018 
CASE NAME: TOVAR VS. KNOPOFF 
HEARING ON MOTION TO AMEND COMPLAINT TO ALLEGE PUNITIVE DAMAGES 
FILED BY DANIEL TOVAR 
* TENTATIVE RULING: * 
 
Vacated.  Settled per fax of counsel. 
 

  

 9.  TIME:  9:00   CASE#: MSC15-02174 
CASE NAME: WILHELM VS. CONTRA COSTA COUNTY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

10.  TIME:  9:00   CASE#: MSC15-02178 
CASE NAME: SERPA VS. HAMBLIN 
HEARING ON MOTION FOR LEAVE TO FILE A 1st Amended COMPLAINT 
FILED BY MICHAEL A. SERPA 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
 

  

11.  TIME:  9:00   CASE#: MSC16-00078 
CASE NAME: BIGORNIA VS. BAYVIEW LOAN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BAYVIEW LOAN SERVICING, LLC, 
* TENTATIVE RULING: * 
 
Granted for the reasons set forth in the moving papers.  No opposition.  
 

  

12.  TIME:  9:00   CASE#: MSC16-00078 
CASE NAME: BIGORNIA VS. BAYVIEW LOAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   03/16/17 

 
 

- 7 - 

13.  TIME:  9:00   CASE#: MSC16-00828 
CASE NAME: AUSTIN VS. GAMA IMPORT 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY, SET ONE 
FILED BY DAWN AUSTIN 
* TENTATIVE RULING: * 
 
Vacated per stay order issued on March 2, 2017.  Dropped per fax of counsel. 
 

  

14.  TIME:  9:00   CASE#: MSC16-01013 
CASE NAME: GABLE VS. IVY HILL ASSOCIATES 
HEARING ON MOTION TO RELEASE BOND 
FILED BY SHELLY GABLE 
* TENTATIVE RULING: * 
 

Plaintiff's Motion to Release Bond is denied.  The bond provides a mechanism for 
securing the attorney’s fees of a defendant who prevails in a derivative action, as defendant 
has.  (See West Hills Farms, Inc. v. RCO AG Credit, Inc. (2009) 170 Cal.App.4th 710, 715.)   

 
Neither party has cited a case that directly holds that a defendant prevailing on a 

derivative claim on the basis of plaintiff’s lack of standing is entitled to recover attorney’s fees.  
In the case that defendant cites, West Hills, supra, 170 Cal.App.4th at 713, lack of standing was 
a fact in the case, but it was not pertinent to the issue decided, which had to do with whether 
defendant could recover all of its fees or only the bond amount of $50,000.  The case that 
plaintiff cites, In re Concepcion v. World Saving Financial, FSB (9th Cir. Cal. 2010) 1020 WL 
2486527, is a federal case that is not binding on this court.  Further, it is distinguishable.  It only 
held that attorney’s fees were not recoverable when the court dismissed plaintiff’s case without 
prejudice for failure to prosecute.  Here the court has dismissed the derivative claim with 
prejudice for lack of standing.  Plaintiff may not refile the derivative action.  She has been 
compelled to abandon it by the court’s ruling sustaining the demurrer to that cause of action 
without leave to amend.  (Cf. Concepcion, last paragraph.) 

 
Plaintiff’s suggested substantive versus procedural distinction is neither clear nor 

controlling.  (See Woodland Hills Residents Assn., Inc. v. City Council (1979) 23 Cal.3d 917, 
938 (discussing a fee award for a plaintiff on a private attorney general theory (“that a plaintiff is 
able to win his case on a ‘preliminary’ issue, thereby obviating the adjudication of a theoretically 
more ‘important’ right, should not necessarily foreclose the plaintiff from obtaining attorney fees 
under a statutory provision.  When a defendant's action is invalid on a number of grounds, it 
would be both unfair and contrary to the legislative purpose of section 1021.5 to deprive a 
plaintiff of attorney fees simply because the court decides the case in plaintiff's favor on a 
‘simpler’ or less ‘important’ theory.”)   

 
Donner Management Co. v. Schaffer (2006) 142 Cal.App.4th 1296, 1310 instructs that 

where the statue providing for an award of attorney’s fees does not define “prevailing party,” 
“prevailing party status should be determined by the trial court based on an evaluation of 
whether a party prevailed ‘on a practical level,’.”  The court finds here that defendant prevailed, 
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both on a technical and on a practical level. 
 
The court is sensitive to the concern that the bond may be freezing more money than is 

necessary to pay the attorney’s fees related to the derivative claim, and it will scrutinize carefully 
any request for fees beyond the date of the hearing on this motion.  However, plaintiff has not 
cited any authority requiring defendant to claim its fees now.  Concepcion dealt with the 
recoverability of attorney’s fees under Civil Code section 1717, not under Corporations Code 
section 15910.01 et. seq.  Furthermore, plaintiff has contributed to the delay in resolving the 
attorney’s fees issue by voluntarily joining both derivate and non-derivative causes of action, 
resulting in a final ruling being made on one claim before the other. 

 
On the other hand, given that defendant maintains it need not claim its fees now, it may 

not argue that plaintiff’s time to file a motion to tax costs has already passed.   
 
The court encourages the parties to discuss the attorney’s fees issue directly amongst 

themselves.  They may be able to agree on the amount of the fees, pay the fees from the bond, 
and release any excess funds to plaintiff. 
 

  

15.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH SUBPOENA 
FILED BY DONGXIAO YUE 
* TENTATIVE RULING: * 
 
The motion to compel is continued to March 23, 2017 at 9:00 a.m. in Department 33, so that it 
may be heard concurrently with other pending matters in this case. 
 

  

16.  TIME:  9:00   CASE#: MSC16-01758 
CASE NAME: RACHELE BOWDEN VS. JOEL H. DANTO 
HEARING ON MOTION FOR LEAVE TO FILE AMENDMENT TO CROSS-COMPLAINT 
FILED BY RYAN COREY LEVINSON 
* TENTATIVE RULING: * 
 
Granted. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   03/16/17 

 
 

- 9 - 

17.  TIME:  9:00   CASE#: MSC16-02054 
CASE NAME: VITTITOW VS. KITCHEN CLASSICS 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY BARBARA VITTITOW 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
 

  

18.  TIME:  9:00   CASE#: MSC16-02454 
CASE NAME: MARIAN C. YIU VS. BRIAN OLSON 
HEARING ON DEMURRER TO COMPLAINT of YIU 
FILED BY BRIAN OLSON 
* TENTATIVE RULING: * 
 
Appear. 
 

  

19.  TIME:  9:00   CASE#: MSL10-10646 
CASE NAME: CACH VS. KRAGEN 
HEARING ON MOTION FOR ORDER STRIKING NOTICE OF SETTLEMENT 
FILED BY CACH, LLC 
* TENTATIVE RULING: * 
 
Granted.  Appear to set new trial date. 
 

  

20.  TIME:  9:00   CASE#: MSL15-01884 
CASE NAME: CASHCALL VS. HERNANDEZ 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY CASHCALL, INC. 
* TENTATIVE RULING: * 
 
Appear. 
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21.  TIME:  9:00   CASE#: MSL15-03214 
CASE NAME: FARMERS INSURANCE VS. MITCHELL 
HEARING ON MOTION TO/FOR ORDER TO DISCOVERY  (Form Interrogatories) 
FILED BY FARMERS INSURANCE 
* TENTATIVE RULING: * 
 
Dropped per Notice filed March 15, 2017. 

  

22.  TIME:  9:00   CASE#: MSL15-03214 
CASE NAME: FARMERS INSURANCE VS. MITCHELL 
HEARING ON MOTION FOR ORDER TO COMPEL DISCOVERY  (Req. For Production) 
FILED BY FARMERS INSURANCE 
* TENTATIVE RULING: * 
 
Dropped per Notice filed March 15, 2017. 

 

23.  TIME:  9:00   CASE#: MSN16-2373 
CASE NAME: WOOD VS. DMV 
HEARING ON PETITION FOR WRIT OF MANDATE  ( BY JOHN C. WOOD ) 
* TENTATIVE RULING: * 
 
Petitioner John C. Wood’s Petition for Writ of Mandate shall be determined pursuant to the 
following schedule. 
 
On or before Monday, April 3, 2017, Petitioner Wood shall file with the Court and serve on all 
parties any brief in support of the relief requested in the writ petition. At that time, Petitioner 
Wood also shall lodge with the Court the administrative record in this case.  
 
On or before Monday, April 17, 2017, Respondent DMV shall file with the Court and serve on 
all parties any brief in opposition. 
 
On or before Wednesday, April 26, 2017, Petitioner may file (but is not required to) a brief 
responding to the matters raised by the DMV’s opposition brief. 
 
This matter is set for hearing at 9:00 a.m. on Thursday, May 4, 2017, at 9:00 a.m. The Court 
will post a tentative ruling on its website on Wednesday, May 3, 2017, at approximately 1:30 
p.m. All parties are directed to review that tentative ruling and comply with the Court’s 
procedures concerning contesting that tentative ruling. 
 
The DMV is ordered to give notice of this scheduling order to Petitioner by first class U.S. mail at 
the address provided in caption of the writ petition on or before Thursday, March 16, 2017. 
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24.  TIME:  9:00   CASE#: MSN17-0108 
CASE NAME: RE ALI SHEIKHAZDEH 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
 

ADD-ON 

25. TIME:  9:00   CASE#: MSC15-00578 
CASE NAME: PASTORINO VS. MAZZERA'S APPLIANCE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MAZZERA'S APPLIANCE, INC. 
* TENTATIVE RULING: * 
 
Argument Requested from Tentative issued 3/8/17 
 
 Defendant Mazzera’s Appliance Inc.’s motion for summary judgment is denied.  There 
are triable issues of fact as to duty.  Specifically, there are triable issues of fact as to whether 
Mazzera installed the floor protection boards in such a way as to create a probable trip and fall 
hazard to Plaintiff, who remained in her home throughout the project and its delays.  (Facts 4, 6 
– Disputed)  There are triable issues of fact as to whether Mazzera had notice or warning of the 
curling of the Masonite boards and failed to act to tape them down or otherwise make them safe 
from the probable risk of tripping and falling.  (Facts 9, 10, 13 – Disputed; Plaintiff’s Fact 22) 

 The evidentiary objections to the two excerpts from Pastorino’s deposition are overruled. 

 

 

 


